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BEFORE THE STATE BOARD OF ECUALIZATION
" OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of

)
)
CITIZENS NATI ONAL TRUST AND )
SAVINGS BANK OR ‘RIVERSIDE ™ )

Appear ances:
For Appellant: Charles M Ross

For Respondent: W M Walsh, Assistant Franchise Tax Conmi s-
sioner; Janes J. Arditto, Franchise.

OP IN I _ON

This appeal is made pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
amended) fromthe action of the Franchise Tax Conmi ssioner., over-
ruling the protest of Gtizens National Trust and Savings Bank of
Riverside, to his proposed assessnent of additional tax of
w1,744.96 for the taxable year 1940.

~ Appellant, a national banking association, acquired the
Edi son building in 1939 for 425,000.00 in cash and the exchange.
of two other parcels of real estate having an adjusted cost basis
of %21,799.L0, maki ng a total cost basis for the Edison building
of $46,799.40. In 1939 Appel |l ant sold the building to Ctizens
National Securities Conmpany, a wholly owned affilrate, for _
$43,650.00, a | oss of %3,149.40 being sustained. The sale price
Ejotthef aff||l|ate Is conceded to represent fair nmarket value at
ate of sale.

. The Conmi ssioner contends that the affiliate was a nere
instrumentality of the bank and that no |oss was sustained on the
transfer, there being an insufficient divestnent of actual owner-
ship and control.

The sole question with which we must concern ourselves is
whet her the corporate entity of the affiliate is to be respected
or disregarded, for tax purposes.

The tax laws of the United States recognizes corparations .
as distinct entities and tax themdifferently and discrimnatorily.

It is only under exceptional circunmstances that the separateness
of the corporate entity nust be disregarded.

Comm ssioner vs. Clark, 287 U, S. 410

Commi ssioner vs. Commonweal th | nprovenent Co. 287 U. S. 415
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Appnal of Citizens National Trust and Savi ngs Bank of Riverside

In support of his position the Conmissioner cites numerous

cases nost of which concern the efforts of individuals to divest
t hemsel ves of comand and control oyer pro ?rtyv %? aypld fhe tax
e courts Tightfu

consequences of actual ownership. y fro o
on the use of such "alter ego™" arrangenents to evade taxes.

Comm ssioner particularly stresses the case of —H-gg-hs. v Sk, -
308 0. S. 473, nvol ving the sale of property by an-individual 1o
a whol [y owned corporation, Obviously created to gain tax advan-

t ages.

TheCitizens National Security Company was incorporated in

1910, as an affiliate, rather than a subservient subsidiarv for

€ burposeofowning and operating the of fice building in which
t he an}f< was .Localed and to hold, when occasion justified, cer-
tain assets considered t 0 be objectionabl e under national banking
| aws. Thepracticeofso enpl o¥| nq an affiliate is wdely used
through the United states, The liquidity of a bank is enhanced
by the elimnation fromits bal ance sheet of fixed assets such
as bank prenises. Conservative banks often organize an affiljate
to hold title to bank prem ses as an alternative to witing down.
such assets to a nominal sum Federal banking regulations preclude
the ownership of real property by national banks, except when
acquired for necessary banking prem ses, or through foreclosure,
or cancellation, of debt preC|ousI¥ contracted. eal estate of
the latter type nust be disposed of within five years.

It is therefore inproper to inmpugn the motives of the bank
organi zed under national charter, In creating an affiliate, under
State |aw, to exercise business functions that could not l|egally
be ?erforned by a national bank. Statenents of the Commi ssioner,
to the effect that officers and enployees of the bank and the
affiliate are identical, and that the officers received no conpen-
sation other than the salaries paid by the bank, are m sleading,
if not incorrect. Four enployees of the affiliate worked exclu-
sively for it; the bank paid ;1,000.00 per nonth to the affiliate
to cover rent, conpensation of officers and office expense. The
affiliate was not operated as a department of the so-called parent
corporation in the conduct of a unltarg busi ness; it exercised
separate functions not consonant wth ankln? practice. The Com
m ssi oner |gnores the de jure relationship of the corporations and
requires a de. facto nmerger for tax purposes, The case of Higgdns
vs. Smith, above referred to, does not support his position,
the strong dissenting opinion therein recognizes the |ogic and
practicalityof respecting the separate entity of corporations not
designed for the purpose of eva |n?.taxes. 't |eads nowhere to.
call "the affiliated corporation a fiction where title to the ui | d-
ing passed to it irrevocably and in good faith. To hold ot herwise
woul d merely postpone the taking of a |oss actually sustained.
future disposition of the property by Ctizens Nati‘onal Securities
Corporation there will be anew reckoning of gain or loss with res-
pect to such disposition. We nust give reqt wei ght to the action
of the Treasury Department in allow ng the loss of, %3 149.40 an
determination of income tax liabiljty of  Appellant for the year 1939
Lacking the facilities for extensivé audit of taxpayers 5he Commis-
sioner relies on reports of federal exam ning revenue agents in the
determnation of deficiencies, and we are strongly inclined, in
marginal cases, to adopt the ruling of the Treasury Departméent where
there jg ample_le%?l aupport therefor, and identical or simlar
statutes are involved, 95 3
&




Bank
Innes VS. McColgan,47 Cal. App (2d) 781
Uni on 0il Associates vs. Johnson, 2 Cal. (2d) 727

“Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED 4D DECREED that the action
of Chas, J. iicColgan, Franchise Tax Comm ssioner, in overruling
the protest of Ctizens National Trust and Savinas Bank of River-
side, to the proposed additional assessment of 1,744.98 for the
taxabl e year 1940, pursuant to Chapter 13, Statutes of 1929, as
amended, "be, and the same is, hereby reversed, in so far as the
di sal l owance of |oss of 3,149.40 on sale of the Edison building
I's concerned. Said ruli n% I's hereby set aside to that extent and
the said Conm ssioner is hereby directed to proceed in conformty
with this order.

Done at Sacranento, California, this 15th day of July, 1943,
by the State Board of Equalization.

R E Collins, Chairmn
J. H _Quinn, Kenber
Geo. R Reilly, Member

ATTEST: Dixwell L. Pierce, Secretary
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